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HIGH COURT FORM NO.(J) 3.
HEADING OF JUDGMENT ON  APPEAL.

District :   Sonitpur. 

IN THE COURT OF THE CIVIL JUDGE  AT TEZPUR.

Present : Sri P.C. Kalita, AJS,

 Tuesday the  28th   day of January, 2014.

MIsc. APPEAL NO. 06 of 2012.

1.Sri Raghu Nath Ram Choudhury,
   S/O Late Ganeshram Choudhury,
   PCO & Wet Canteen Contractor,
   4 Crops Dental Unit, C/O 99 APO, 
   PS, Tezpur,
   Dist. Sonitpur (Assam).
   ...    Appellant.
 

-versus -
1  Union of India, 
    Represented by :
2. The Commanding Officer,
    4 Crops Dental Unit, C/O 99 APO, 
    Pin – 903504.
3. Sri P.K. Chattopadhyay, Col,
    4 Crops Dental Unit, C/O 99 APO, 
    Pin – 903504.        ......... Respondents. 

   

This appeal coming on for final hearing  or having been 
heard on 2nd day of January, 2014. 

Mr. S. Misra, 
 Advocate .... ...  For the appellant.

Mr. S.K. Singh, Advocate      ....         For the  Respondents.

And having stood for consideration this day, the       

28th January, 2014 the Court delivered the following Judgment : 
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J   U   D  G  M   E  N  T

1. This  appeal  has  been  preferred  against  the  order 

dated 13-08-2012 passed by the learned Munsiff No.1, Tezpur in 

Misc.(J) case No. 161/11 arising out of Title Suit No. 82 of 2011 

whereby  rejecting  an  application  for  grant  of  temporary 

injunction under Order 39 Rule 1 and 2 read with Section 151 of 

CPC.

2. For  better  understanding  the  issues  arisen  in  the 

present  appeal,  the facts  of  the case may be summarized as 

follows :

 The appellant/petitioner’s case, in brief, is that the 

petitioner  has  been  carrying  on  business  of  PCO  and  Wet 

Canteen Contractor at 4 Corps, Dental Unit, C/O 99 APO and has 

been paying rebate to the Commanding Officer, 4 Corps, Dental 

Unit,  C/O  99  APO  at  the  rate  of  Rs.  1,500/-  (Rupees  one 

thousand five hundred) per month. The petitioner further avers 

that on the request of the then Commanding Officer, 4 Corps, 

Dental  Unit,  C/O  99  APO  in  the  year  1989,  the  petitioner 

constructed pucca house and structures with CI Sheet roof by 

investing Rs. 2,00,000/- (Rupees Two Lakhs) only and started 

PCO and Wet Canteen at the premises of the 4 Corps, Dental 

Unit, C/O 99 APO. He further avers that since the year 1989 till 

01-07-2001 there was no written agreement but thereafter they 

entered into a written agreement on 01-07-2002 for 3 (three) 

years and on 01-07-2006 for 1 (one) year. Now, the petitioner 

avers that though he has been sincerely and obediently running 

the PCO and Wet Canteen but the present Commanding Officer 

vide letter No. 545/Accts/2011 dated 31-08-2011 issued a notice 

terminating  the  contract  ;  to  which  the  petitioner  sent  a 

representation  on  06-09-2011  and  in  reply  vide  letter  NO. 

545/Accts/2011  dated  09-09-2011  directed  the  petitioner  to 

vacate the area within 15 days. Here arose the dispute on the 

pretext that the petitioner allegedly invested more than
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Rs.  4,00,000/-  (Rupees  four  Lakhs)  and  now  the  Opposite 

Parties are threatening him to throw out without any just cause 

and  even  without  refunding  the  cost.  Hence,  he  prayed  for 

injunction restraining the Opposite parties from using any force 

in eviction of the petitioner without giving him single paise and 

without allowing him to take his belongings.     Hence, this case. 

3. On the other hand, the OPs have submitted written 

objection against the injunction petition, stating inter alia, that 

the petition is not maintainable, no notice u/s 80 of CPC was 

served  upon  the  OPs  and  the  alleged  agreement  was 

determinable in nature. It is also alleged that the petitioner was 

not carrying on business since the year, 1989 but only since the 

year, 2001 and had entered into the suit premises on the basis 

of an agreement and the said is determinable in nature which 

agreement had already expired. It is further alleged that on the 

basis of alleged expired agreement, the petitioner can not claim 

any  right  and  there  exist  no  prima-facie  case,  balance  of 

convenience is not in favour of the petitioner and the petitioner 

will not suffer any irreparable loss and injury. Hence, the OPs 

prayed for rejection of the petition        

4. The appellant raised as many as 9 (nine) grounds in 

the memo of appeal which are not re-produced here for the sake 

of brevity. 

Issue .

5. Whether the learned court below has erred in law as 

well as in facts in passing the impugned order 13-08-12?

DECISION & REASONS THEREOF.

6. Learned counsel for the appellant submitted that the 

learned lower court has miserably failed to appreciate the facts 

and  circumstances  of  the  case  and  came  to  an  erroneous 
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decision. 

Per  contra,  learned  counsel  for  the  respondents 

submitted that the learned lower court rightly passed the order 

dated  13-08-12  dismissing  the  injunction  prayer.  It  is  also 

submitted by the learned counsel for the respondents that the 

alleged contract is  a determinable in nature and as such, the 

right  to  terminate  the  contract  was  reserved  with  the  OPs 

allotting contract. 

     

The petitioner in his injunction petition stated that as 

per request of the then Commanding Officer in the year 1989, 

the  petitioner constructed pucca house and structures with CI 

Sheet roofed in the schedule land described in the petition by 

investing Rs. 2,00,000/- (Rupees two lacs) and started his PCO 

and wet canteen business and also invested Rs. 2,00,000/- for 

its furnitures, utensils etc. total invested Rs. 4,00,000/- (Rupees 

four  lacs)  only.  Thereafter,  there  was  an  written  agreement 

between  the  parties  made  on  01-07-2002  which  was 

renewed/revived between them from time to time. But the OPs 

have been threatening to throw out the petitioner from the PCO 

and Wet canteen premises without any just cause and without 

refunding cost.  It  is  not possible  for  the petitioner  to  lift  the 

building from the 4 Corps Dental Unit to other place.  

On the other hand, the OP in their written objection 

stated  that  the  suit  premises  do  not  belong  to  the 

petitioner/plaintiff. The petitioner is free to remove the articles 

what he had fixed in the suit premises or all his effects from the 

suit premises. The OP also denied that any pucca structure was 

constructed by the petitioner  in 1989 or even thereafter.  The 

petitioner came to the suit premises only in 2001. The contract 

entered into with the petitioner came to an end on 30-06-09. 

The petitioner was given 15 days notice to vacate the premises 

but  the  petitioner  did  not  complied  with  the  instructions 

contained in the notice. 



5

  In  view  of  the  above  facts,  it  is  seen  that  the 

petitioner has been running his PCO and Wet canteen business in 

the suit premises on the strength of the contract entered into 

with the OPs. But,  according to the OPs, the alleged contract 

terminated on 30-06-09. The OPs issued 15 day’s time notice to 

the petitioner to vacate the suit premises on 09-09-2011. 

It is settled law that even an unauthorized occupant 

can be evicted only in the manner authorized by law. Thus, it 

appears  that  there  is  a  prima-facie  case  in  favour  of  the 

petitioner. 

The petitioner in his petition stated that he invested 

Rs. 2,00,000/- (two lacs) for construction of the suit premises 

and  Rs.  2,00,000/-  (two  lacs)  for  purchasing  the  furnitures, 

utensils etc. and, as such, at this stage, if he is evicted from the 

suit premises, he will  face irreparable loss and injury. On the 

other hand, the OP stated that the 4 Corps Dental Unit, C/O 99 

APO wants  to  extend their  surgery  Unit  to  the  suit  premises 

occupied by the petitioner and as such, if the petitioner is not 

evicted  they  will  be  facing  more  inconvenience  than  the 

petitioner. Here learned Advocate for the OP submitted that the 

dispute  also  involves  private  interest  and public  interest.  The 

petitioner’s  claim  is  private  interest  and  OP’s  claim  is  public 

interest and welfare i.e. for extension of Surgery Unit which will 

not only be used by the Army personnel (OPs) but also will be 

used by the general people. Generally, where public interest and 

private interest is involved, then public interest should be given 

priority. In such a situation, if the injunction petition is allowed, 

then inconvenience will be caused not only to the OPs but also to 

the society at large. So, the balance of convenience does not lie 

in favour of the petitioner.  
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 The petitioner stated that in the year 1989  he has 

invested Rs.  2,00,000/-  (Rupees  two lacs)  for  construction of 

suit premises and Rs. 2,00,000/- for purchasing furnitures, fixers 

and utensils at the request of the then Commanding Officer, 4 

Corps Dental Unit, C/O 99 APO and started there a PCO and Wet 

canteen  business.  Now,  if  he  is  ordered  to  vacate  the  suit 

premises without paying any damages and without allowing him 

to take his belongings; he will suffer irreparable loss and injury. 

On the contrary, the OPs stated that they are always willing and 

even directed the petitioner to leave the premises along with his 

all the belongings therein. 

 In view of the above, it is seen that the loss if any, 

suffered by the petitioner that can be compensated by damages 

in terms of money and as such, it can not be said irreparable 

loss  but  if  the  injunction  is  allowed,  the  OPs  will  suffer 

irreparable loss as they could not extend their Surgery Unit and 

as such, the Surgical cases if any arises that had to be referred 

outside  that  may  cause  great  impact  on  the  patient.  So,  no 

irreparable loss will be caused to the petitioner if the injunction 

is not granted.       

7. In the light of above discussions, I do not find 

any merit in the appeal and as such do not find any reason 

to interfere with the decision of  the learned lower  court. 

Accordingly, the Misc. (Appeal) is dismissed on contest by 

upholding the decision of  learned lower court  in Misc (J) 

Case No. 161/11 arising out of TS NO. 82/11 passed on 13-

08-2012 by learned Munsiff No.1, Sonitpur, Tezpur.  
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  The Parties will bear their own cost.  

8. Send a copy of this Judgment to the learned trial 

court along with the LCR. 

9. Given under my hand and seal of this Court on 

this 28th day of January, 2014. 

  

    (P.C. Kalita)
                                         Civil Judge,

      Sonitpur::Tezpur.
 

Dictated and corrected by me.

        (P.C. Kalita)
         Civil Judge,
     Sonitpur:: Tezpur.

Transcribed by me. 

(R. Hazarika)
         Steno.
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